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L IDENTITY OF PETITIONER

Petitioner John L. Strand, the appellant below, asks this Court to
review the decision of Division II of the Court of Appeals referred to in

Section II below.

II.  COURT OF APPEALS DECISION

John L. Strand seeks review of the Court of Appeals opinion

‘entered on July 31, 2007. A copy of the opinion is attached.



. ISSUES PRESENTED FOR REVIEW .

ISSUE 1: May the state disregard the procedures set forth in
RCW 71.09.040 by subjecting someone to a sexually violent
predator evaluation without first obtaining a judicial determination
of probable cause?

ISSUE 2: Must the state establish the voluntariness of a person’s
statements when it seeks to introduce them at that person’s civil
commitment trial under RCW 71.09? :

ISSUE 3: Was Mr. Strand denied the effective assistance of
counsel when his lawyer failed to object to the unlawfully obtained
SVP evaluation, permitted a follow-up evaluation, and allowed
him to be deposed and called as a witness at trial? ‘

ISSUE 4: Did the failure to preserve Dr. Donaldson’s testimony
violate Mr. Strand’s right to be tried by a court of record, his right
to due process, and his right to appeal? :

IV. STATEMENT OF THE CASE

A. Prior Proceedings

John Strand was committed as a sexually violent predator under
RCW 71.09. He appealed, and the Court of Appeals affirmed his

commitment in an opinion dated July 31, 2007.
B. Statement of Facts

In 1992, John Strand was convicted of child molestation and

sentenced to prison. Supp. CP; Exhibit 4. Before Mr. Strand was



released, Dr. Kathleen Longwell interviewed him and completed an
evaluation “pursuant to RCW 71.09,” despite the fact that no petition had
" been filed. RP (1-31-06) 127; CP 104. During the evaluation interview,
Mr. Strand made numereus admissions relating to uncharéed incidents of
sexual misconduct. Dr. Lonigwell relied upon these and other statements
iil concluding Mr. Strand qualiﬁed asa sexually violent predator. CP 104-
106. | |

On Fei)mary 7, 2005, the state filed a petition alleging that Mr.
Strand was a sexuailly'violent predator under RCW 71.09. C? 1 1-12_. An
attorney was apioointed on February 7, 2005." CP 89.

| With his attorney preseni, Mzr. Strand submitted to a secend

evaluation on November 8,2005, and a depositiori on December 6, 2005 .
| RP.(1-31-06) 127-128; RP (2-1-06) 130. He also‘ testified at trial. RP 2-
’ 1-06). His attorney did not object to the use of hJS initial evaluation, and
did not attempt to limit his second evaluation, his deposition, or his irial
testimony based on his continuing exposure for uncharged criminal
‘offense’s. |

At trial, the state sought to admit allegations of prior offenses,

including prior uncharged misconduct, as substantive evidence. The

! Substitute counsel was appointed on March 4, 2005. RP (3-4-05) 6.

(V%)



defense obj ected, arguing that the incidents were not sufficiently tied to -

the defendant and.thus could not be admitted as substantive evidence. RP

(1-30;06) 13-14, 24-25, 84; CP 50-87. The judge overruled the objections

~ and admitted the evidence of pricr misconduct as substantive evidence,
relying upon Mr. Strand’s. admissions (to Dr. Lon;gwell and in his
deposition) to establish the foundation for‘the piior misconduct. RP (1-30-
06) 27-30, 84-85. | -

Dn. Longwell testiﬁed that Mr. Strand felt no remorse about his
actions'and was not troubled by the consequences of his behavior. She
opined that he was likely to reoffend in a sexually violent manner, RP (i-
31-06) 180-.1 81, 190; RP (2-1—06) 47, 55. She acknowledged that she

‘ considered Mr. Strand’s statements in reaching her conclusions. RP (1-
31-06) 162.

vTo counter Dr. Longwell’s conclusions, the defense called its own
expert, Dr. Tneodore Donaldson; however, the court’s recording system
was not actiyated, so his testimony was not presefved. When it \;vas

. vdiscovered that the defense case had not been recordevd,er.. Strand moved
for mistrial, arguing that a reconstructed record could not be complete
since the testimony was complex, and since his attorney was focused on
presenting her case and not on taking notes. RP (2-6-06) 5-12. The

motion was denied, and the court ordered both attorneys to submit



proposed Ngrrative Reports of Proceedings for consideration. RP (2/6/06)
15.
Mr. FStrand ;chen filed a written motion for a new trial.. CP 39-43.
A ‘At a héaring held on March 3, 2006,-Mr. Strgnd madé numerous
objections to the proposed narrative, citihg his attorney’s lack of memory
and inability to evalqate the accuracy of the proposed narrative. RP (3-3-
,06'); CP 44-49. The coﬁrt derﬁed Mr. Strand.’s motion for é new trial and
adopted a modified version of the state’s proposed narrative report of
proceedings.” RP (3-3-06) 4-39; CP 18-38. According to the trial judge‘, |
no appeal issues could‘ arise from the nﬁssing record. RP (3-3-06) 39.
| Mr. Strand appealed. CP 6. The Cdurt. of App‘ealls affirmed his

commitment.
V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. This Court should accept review of Issue 1 and determine whether
the state is free to disregard the procedures set forth by the
legislature in RCW 71.09.040 when pursuing civil commitment
under RCW 71.09. This issue involves significant questions of
constitutional law that are of substantial public interest. RAP
13.4(b)(3); RAP 13.4(b)(4).

RCW 71.09.040 pfovides the exclusive means for evaluating a
potential sexually violent predator. In re Williams, 147 Wn.2d 476, 55

P.3d 597 (2002). Such an evaluation is appropriate “only after probable



cause has been determined... Thc legislature expressly provided
procedures for special mental health evaluations in the SVP statute and did
not intend to allow for additional [evaluations].” In re Det. of Meints, 123
Wn. App. 99 at 103‘-104,A96 P.3d 1004 (2004). -

| In tﬁi's case, the state\disrega;rded the statutory procedure
developed by the legislature by subjecting Mr. Strand to a sexually Violent
predator evaluation without obtaining a judicial determination of probable
cause. The Court of Appeals elec;[ea not to reviéw this issue, finding that
Mr. Strand had not raised a manifest error affecting a constitutional right.'
Court of Appeals Opinion, p. 6.

This Court should accept review and determine whether or not the
state may disregard the procedure established by the legislature in RCW
71.09.040. This issue presents a manifest error affécting"a constitutibnal
- right; it may therefore be raised for the first time on appeal. RAP
2.52)(3).2 | |

First, Mr. Strand had a statutory right to céﬁsult Vﬁth counsel and
to havé counsel present duriﬁg his eValuation. RCW 71.09.050(1). But

see In're Kistenmacher, 134 Wn. App. 72, 138 P.3d 648 (2006), review |

2 Furthermore, RAP 2.5 is discretionary, and this court may review the issue even
absent a manifest error affecting a constitutional right.



granted at 159 Wn.2d 1019 (2007).> By deliberately circumventing the
statutory procedure outlined in RCW 71 .09.040, the state made an end-run
around the statutéry right to counsel. This deliberate act violated Mr.
Strand’s constitutional right to due process. See, e.g., State v. Warne?, 125
Wn.2d 876 at 890, 889 P.2d 479 (1995) (intentional delay to circumvent
the juvenile justice systefn violates due process).

Competent cQunsel would have advised Mr. Strand to remain silent
rather than participate in the evaluation (since he faced ongoing exposuré
for uncharged jnéidents). Inre Gault, 387 U.S. 1 at 49, 18 L. Ed. 2d 527,
- 87 S. Ct. 142‘8 (1967); In re Young, 122 Wn.2d 1 at 51, 857 P.2d 989

: (1993), habeas corpus petitioﬁ granted and reversed on other grounds, see
Young v. Weston, 192 F.3d 870 (9™ Cir. 1999). Without Mr. Strand’s
statements, the outcome of the trial would have been different because the
»state would not have been able to establish the foundatji,on' for admission of
uncharged incidents, and the evaluator would not have beeﬁ able to
consider tﬁose iﬁcidents in forming her opinion. Thus the issue presents a
manifest error affecting a constitutional right under RAP 2.5 @(03).

| Seéond, Mr. Strand had a constitutional right to consult with |

counsel and to have counsel present during his evaluation. But see

3 Argument in Kistenmacher is scheduled for September 27, 2007.



Kz’stenmacher, supra. The state"s procedure yiolated that constitutional
right; furthermore, by deliberately circumventing the statutory procedure
to deprive Mr. Strand of counsel, the state Violated Mr. Strand’s right to
due process. Warner, supra. ‘Again, competent counsel would have
advised him to remain silent, which would have changed the outcome of
the pfoceedings; Gault, supra, In re Young, supra. Accordingly, the issue
presents a manifest error affecting a constitutiqnal right under RAP

2.5 (a)(?a).‘

Third, Mr. Strand had a constitutional righf to remain silent-under
the Fifth and.Fou‘rfeenth Amendments to the U.S. Constitution, becaus.e. he
was at risk of prc;secution for uncharged offenses. Gault, supra; Inre
Young, supra. Under thé state’s procedure, he was not advised of his right
to remain silent or his right to counsel. Again, Without Mr. Straﬁd’s
participation, the evaluator would not have been able to use some of the

uncharged allegations in forming her opinion, and the state would not have

* The Court of Appeals concluded that Mr. Strand was not subjected to custodial
interrogation, and thus not entitled to Miranda’s protections. Mirandav. Arizona, 384 U.S.
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). But Mr. Strand was in custody as defined by
State v. Post, 118 Wn.2d 596, 826 P.2d 172 (1992). Furthermore, he was interrogated within
the meaning of Pennsylvania v. Muniz, 496 U.S. 582 at 601, 110 S. Ct. 2638; 110 L.Ed 528
(1990). '



|

been able to introduce them at trial.’ .Since the trial’s outcome would have -
been different in the absence of Mr. Strand’s statements, tﬁe issué presents
a manifest error affecting-a constitutional right, and may be raised for the
first time on review. RAP 2.5(a)(3).

Fourth, Mr. Strand has a_constitufionai right not to be ‘d'isturbed in

his private affairs without authority of law. Wash. Const. Article I,

Section 7. By subjecting Mr. Strand to a highly intrusive sexually violent -

predator evaluation Withc;ut following the requirements of | RCW

71 .09.040, the state disturbed Mr. Strand in his privaté affairs Without
authority of law.® The entire evaluation was tainted by this constitutional
violation, and should have beeﬁ suppressed. Without the evaluation, thé
state would not have been able to proceed and Mr. Strand Woﬁld not haveb

been committed as-a sexually violent predator. Accordingly, the issue

' > The Court of Appeals glibly contends that “Strand did not incriminate himself at
any point.” Opinion, p. 5. This is incorrect: Mr. Strand implicated himself by admitting
contact with the alleged victims (although he denied sexual contact).

8 Although consent might provide the authority of law to conduct the evaluation
without a judicial determination of probable cause, such consent may only be extracted in
compliance with the constitution. See, e.g., State v. Ferrier, 136 Wn.2d 103, 960 P.2d 927
(1998). Here, Mr. Strand was not advised of his statutory and constitutional right to counsel

* or his constitutional right to remain silent, and he was not fully advised of the consequences

of cooperating with the evaluation. Under these circumstances, his consent cannot support
the invasion into his privacy. C



presents a manifest error affecting a constitutional right and may be
considered for the first time on review. RAP 2.5(a)(3).’

The Court of Appeals also relied on Mr. Strand’s purborted ‘
consent in declining fo review the issue. Coﬁrt of Appeals Opinion, pp. 4,
5-6. A finding of consent implies that Mr. Strand waived his right to
counsel and his right to remain silent. Wajvér of a fundamental
' constifﬁtional right must be the intentional relinquishment or abandonment
of a known right or privilege. Johnson v. Zerbst, 304 U.S. 458 at 464, 5 8
© S.Ct.1019, 82 LEd. 1461 (1938). Such a waiver must be made
knowingly, voluntarily, énd intelligently. State v. Thomas, 128 Wn.2d 553
at 558, 910 P.2d 475 (1996). Courts indulge every reasonable-
presumption against waiver. Johnson v. Zerbst, at 464. In the absence of
warnings thoroughly explaining Mr. Stfand’s fights and thé consequences.
of waiver-- warnings such as those required by Miranda, supra, or S;tate V.
© Ferrier, 136 Wn.2d 103, 960 P.2d 927 (1998)-- Mr. Strand can not be |
shown to hav¢ i(nowingly, volqntarily, and intelligently waived his right to

counsel and his right to remain silent. Thus the Court of Appeals’ reliance

7 This argument (alleging a violation of Wash. Const. Article I, Section 7) was not
made to the Court of Appeals. However, this cowrt may consider an argument made for the
first time in a Petition for Review. State v. Mendez, 137 Wn.2d 208 at 216-217, 970 P.2d
722 (1999). g : '
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on Mr. Strand’s purported consent cannot justify its reﬁiéal fo address the
state’s noncompliance with RCW 71 .09.040.

The state deliberately circumvented the procedure established byA
the legislature in order to deny Mr. Strand the rights afforded him by the
constifution and by RCW 71.09. In doing so, the state eﬂso disturbed Mr.
- Strand i his private affairs' without authority of law. This Court should
accept review tQ determine whether or not Mr. Strand should be granted a
new trial as aresult. This issue involves significant questions of
constitutionql law that are of substantial public interest. RAP 13.4(b)(3);

RAP 13.4(b)(4).

. B. This Court should accept review of Issue 2 and determine whether -
the state bears the burden of establishing the voluntariness of any.
statements it seeks to introduce at a civil commitment hearing
under RCW 71.09. This issue involves a significant question of
constitutional law that is of substantial public interest. RAP =
13.4(b)(3); RAP 13.4{b)(4).

The government may not use a person’s involuntary statements '
against them in a civil proceeding. ‘See, e.g., Bong Youn Choy v. Barber,
279 F.2d 642 at 646 (9t-h Cir. 1960); see also United States v. Alderete-
Deras, 743 F.2d' 645 at 647 (9™ Cir. 1984). RCW 71.09 does not sét forth
standards or ﬁ mechanism for determining the voluntarinéss ofa persoh’s

statements.

11



The Court of ‘Appealsv did not address RCW 71.09°s lack of a
procedure for determining voluntariness; nor did the court analyze the
burden of proof on the issue. Instead, the court concluded that Mr. Strand
“vbluntarily participated in the interview after [being advised] that his
statements could be used against him in SVP proceedings.” Court of
Appeals Opinion, p. 7.

This Court should accept review to determine Whether or not the
state beérs the burden of proving voluntariness at a separate hearing brior
to a civil commitment trial, as is required in criminal cases. See Jackson |
v. Denno, 378 'U.S._36‘8, 84 S.Ct. 1774, 12 L.Ed. 908 (1964); see also CtR
3.5. This is a significant question of consﬁtutional law that is of |
suBstantialf public interest, and should be dec'ictled_by the Supreme Court.

RAP 13.4(b)(3); RAP 13.4(b)(4).

C. This Court should accept review of Issue 3 and determine whether
or not Mr. Strand was denied the effective assistance of counsel by
his attorney’s failure to object to the unlawful evaluation. This
issue involves a significant question of constitutional law that is of
substantial public interest. RAP 13.4(b)(3); RAP 13.4(b)(4).

Defense counsel is ineffective when she or he.pfovides deficient

perforinance in a civil commitment trial that prejudices a client’s case. In

re Stout, 128 Wn.App. 21 at 27-28, 114 P.3d 658 (2005); In re .

Greenwood, 130 Wn.App. 277 at 286-287, 122 P.3d 747 (2005).

12



The staté’s Pétition in this case was based (in large part) on
statements obtained from M. Strand. Tﬁe ététe’s expert relied én his
- statements in concluding that he qualiﬁéd as a-sexually violent predator;
furthefmore, his statements were used 'atAtrial to establish ‘the foundation
- for admiséion of uncharged incidents: CP 104-139; RP (1-30-06) 27-30,
'84-85.

Mr. Strand’s attorneyA should have objected to the SVP evaluation, -
since it was obtained in Viqlation of RCW 71.09.040. Had she
successfully obj ec_:ted, she Wduld have be.en able to couﬁsel M. Strand to
rémain silent during the follow-up evaluation, the deposition,‘ and the trial,

in order to reduce his criminal exposure for uncharged incidents.® Without
thc evaluation and Mr: Strand’s statementé, the state would have been
unable to’ pro_ce'eci to trial.

This Court should accept review of Is;ue 3 and determine whether
or not Mr. Strand was denied the effective assistance of counsel. This

issue involves significant questions of constitutional law that are of

¥ The Court of Appeals did not address Mr. Strand’s deposition. The court did hold
that counsel’s decision to allow him to testify at trial was a tactical decision.- Court of
Appeals Opinion, p. 7. Had counsel successfully objected to the unlawful evaluation, this
tactical decision would have been objectively unreasonable, and would support a claim of
ineffective assistance. See, e.g., State v. Hendrickson, 129 Wn.2d 61 at 78-79, 917 P.2d 563
(1996).

13



substantial public interest and should be decided by the Supreme Court.

RAP 13.4(b)(3); RAP 13.4(b)(4).

D. This Court should accept review of Issue 4 and determine whether
or not the failure to record testimony deprived Mr. Strand of his
right to be tried by a court of record, his right to due process, and
his right to appeal. This issue involves significant questions of
constitutional law that are of substantial public interest and should
be decided by the Supreme Court. RAP 13.4(b)(3); RAP '
13.4(b)(4). '

Wash. Const. Article IV, Section 11 provides that “the superior
courts shall be courts of record...” A “court of record” is “ “[a] court that
is required to keep arecord of it's proceedings...” ” State ex rel. Henderson
v. Woods, 72 Wn. App. 544 at 550-551, 865 P.2d 33 (1994), qdoting
Black's Law Dictionary (5th ed. 1979). Washington courts have yet to
clarify the reach of this constitutional provision or the remedy for its
brleach.9

Due process entitles a person committed under RCW 71 .09. toa
, record of sufficient completeness to perrhif effective appellate review.

U.S. Const. Amend XIV; State v. Tilton, 149 Wn.2d 775 at 781,72 P.3d

? In the only published opinion addressing the provision, Division I held that Article
IV, Section 11 does not gnararitee a “fundamental coristitutional right” to have a court
reporter transcribe a criminal trial. State v. Wilcox, 20 Wn. App. 617 at 619, 581 P.2d 596
(1978). ‘

14



735 (2003); Henderson, supra, at 551; see also M.L.B. v. S.L.J., 519 U.S.
102-at 107, 117 8.Ct. 555, 136 L.Ed. 2d 473 (1996).

'The failure to record evidence presented at trial on behalf of Mr.
St»rand violafcs Wash. Const. Article IV, Section 11 and the Fourteenth
Amendment. Because trial counsel was unable to recollect significant -
portions of the missing testimony, neither appellate counsel nor this Court
can be assured that the substitute record testimony is adeqﬁate for review.

The Court ‘of Appeals-- in a holding that is cifcﬁiar at best--
decided that any errors caused by the missing record “are purely
speculative because the record indicates that Donaldson’s testimony did
not raise any significant issues or objections.” Court of Appeals Opinion,

p. 8. | |

This Court should accept review of Issue ’.4 to clarify the meaning
-of Wash. Const. Article IV, Section 1 1 and the remedy for violation of this
provisipn, and to determine Whetheer-. Strand’s constitutional right to
due p?ocess was iﬁfringed. Thesé significant questions of constitutional
law are of substantjal public interest and should be decided by the

* Supreme Court: RAP 13.4(b)(3); RAP 13.4(b)(4).

15



VI. CONCLUSION

The issues here raise significant questions of constitutional law
that are of substantial pﬁblic interest. This Court should accept review
under to RAP 13.4(b)(3) and (4).

Respectfully submitted August 24, 2007.

BACKLUND AND MISTRY

M//%W W

. Backlund, No. 22917
A orney for the Appellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHIN GTON |

DIVISION I

IN RE THE DETENTION OF:

JOHN L. STRAND, -
Appellant, | NO. 34442-4.11'
v. o .~ PUBLISHED OPINION
STATE OF WASHINGTON,
' ‘ Respondent.-

Van Deren, A.C.J.- J oﬁn Leonard Strand appeals his commitment as a sexuaily violenf
predator (SVP)! arguing that: (1) he had a constitutional right to counsel at a bhapfer 71.09
RCW psycholo gicél evaluation conducfed before the State filed a petition to have him . |
adjudicated as a SVP and befpre the‘required proba_blebcause hearing, (2) his counsel’s failure ‘to.
object to eifher the pre-filing of the post-filing psjéholo gipal evalﬁations constituted ineffective
assistance of counsel, and (3) the court’s failure to record the testimony of his expert witness
deprived him of' an__bfﬁcial. record of that portion of the proceedings. Finding no errdr, we

affirm.

! “Sexually violent predator” means any person who has been convicted of or charged
with a crime of sexual violence and who suffers from a mental abnormality or personality
disorder which actually makes the person likely to engage in predatory acts of sexual
violence if not confined in a secure facility. RCW 71.9.020(16).
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FACTS
: In 1992, a jury convicted John Strand of first degree child molestation and the trial court

sentenced him to a 150-month exceptional sentence. In January 2004, Dr. Kathleen Longwell
interviewed him and completed an evaluation under chapter 71.09 RCW. Longwell informed
Strand that the interview was not confidential and that State could use the information gathered
- against him in a SVP .case. Strand signed a consent form agreeing to an evaluation inter\'/iew.
with Longwell.

During the interview, Strand denied committing any sex cnrnes including the child
| » molestatlon offense for Wthh he was incarcerated. He demed any sexual interest, contact, or
fantasies involving ehildren. Based on the interview and a review of his records, Longwell
dtagnosed Strand Wittl pedophﬂia,‘antisocial personality disorder, and alcohol dependenee,
concluding that these dieOrtlers predisposed him to commit violent sex_erimes. She determined
- that he was in the mghest risk range for sexual recidivism. |

- On February 7, 2005, the State ﬁled a SVP commitment petition and a cettiﬁcation.for

determination of probable cause under Chapter 71.09 RCW. The following day, the trial court
appointed an attorney to repres.ertt Strand. Thereafter, Strand submitted to a second evaluation
on November 8, 2005, and to a deposition on December 6, 2005.

Before trial, Strand moved to exclude testimony from the State’s w1tnesses about prior
' un—adjudicated sex offenses, arguing that the incidents were not relevant because they may not.
have occurred and he may not have been the perpetrator. But, during his interviews and in his
deposition and trial teétimony, Strand admitted to havtng non—sexual contact with the witnesses
. at the described times and places. The trial court concluded that it was more 11ke1y than not that

the incidents occurred and allowed the State s witnesses to testlfy

2



NO. 34442-4-11

At trial, consistent with the court’s ruling, the State introduced testimony from six
witnesses, including -Strafld’s sister, about actuaﬂ and attempted acts of abuse agaihst children.
One of th;a incidents led to a éonvictioh for lewdness; the remaining incidents were either
unreported or the charges were dismissed.

Longwell festiﬁed ébout her conblusions based on interviéws with Strand and review of
his récords. In her opinion, Strand felt ﬁo remorse about his behaviors and fhéir consequences . -
did not trouble him. She believed he would likely sexually re-offend inAa violent, predatory |
manner. |
| The defense called its own expert, Dr. Theodore Donéldsbn, who testiﬁéd that Strand did .
~ not meef the SVP criteria. But, due to an érror, the trial coﬁrt did not activate its recording
system and Donaldsén’s tes‘timony was not preserved. Aé soon as the error was discovcred,
Strand meed for a rhistrié.l, arguing that a reconstructed record could not substitute for,v
Donaldson’s complex testimony. The trial court denied his motion for mistﬁal, mlmg that the
i)arties éould reconstruct the testimony from Dénaldson’s depositién.

The jury detérmined that Strand was a SVP. After the jury returned its verdict, the trial
céurtdire,cted the parties to reconstruct Donaldson’s testimony. Strand objected to several
portions of the State’s prdposed narrative and moved for a new trial. After making several
changes to incorporate Strand’s objections, the trial court was saﬁsﬁed that the reconstructed
record, with Donaldsbn’s deposition incorporated, was accurate and sufficient.

Strand appeals.
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ANALYSIS
L EVALUATION BEFORE FILING SVP PETITION

Strand argues that the State violated his rights because Longwell evaluated him before
the State ﬁled a SVP peﬁtion because RCW 71.09.040° providés for evaluation only after the
probable cause determination. He claims that under In re Detention of Williams, 147 Wn.2d 476,
491, 55 P.3d’597 (2002), RCW 71.09.040 isthe excuéive means of evaluating whether an
individuél is a SVP and the State failed to follow"th'e statute.

But Strand consented to the ﬁre—petition interview. And to preserve an érror for appeal,
counsel must call it to the t;ial court’s attention so the trial court has an opportunity to correct it.
Sraté v. Wicke, 91 Wn.2d 638, 642, 59‘1 P.2d 452 (1979). We‘d'o not consider errors raised for
| the first time on appeal Aefxcept manifest‘érrors affecting a constitutiénal right. 3
Str_ahd makes several arguments claiming that the evaluation p'rocéss deprived him of his

constitutional rights. We consider each in turn.

2 RCW 71.09.040 provides in relevant part:

(1) Upon the filing of a petition under RCW 71.09.030, the judge shall determine
‘whether probable cause exists to believe that the person named in the petition is a
sexually violet predator. If such determination is made the judge shall direct that
the person be taken into custody. ' :

(4) If the probable cause determination is made, the judge shall direct that the
person be transferred to an appropriate facility for evaluation as to whether the
person is a sexually violent predator. The evaluation shall be conducted by a
person deemed to be professionally qualified to conduct such an examination.

3 RAP 2.5(a)(3) provides in relevant part: “The appellate court may refuse to review any

claim of error which was not raised in the trial court. However, a party may raise the

following claimed errors for the first time in the appellate court: . . . (3) manifest error

affecting a constitutional right.”
' : 4
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A. Right to Counsel During SVP Evaluations

Strand contends that the evaluation procedure was unconstitutional ‘bec_ause it deprived -
him of the right to counsel during his SVP evaluation.

SVP offenders “havg a statutory right to counsel during all stages of a commitment tr.ial.”‘
Inre Détention of Stout, 128 Wn. Apf). 21,27, 114 P.3d 658 (2005). But there is ﬁo
constitutional right to counsel at psycholo gicai evaluations conducted in the course of SVP
proceedings. In re Detention of Kistenmacher, 134 Wn. App; 72,73, 138 P.3d 648 (2006);’
review granted, 159 Wn.2d 1019 (2007). We reject Strand’s request to reconsider our_decision
in Ki&tenmacher or to create a riew réquiremcnt for counsel -Before a SVP petition is filed.

B. Self-Incrimination

S’trand also asserts fhat by denying him co‘unsel at the pre-petition evaluatiqn, the State
 violated his Fifth Amendfnent -p.rivilege“.not to incriminate himself 1t)vecause he remainé

vulnerable to criminal prosecution for the un-adjudicated incidents.

To prevail on a claim of a Fifth Amendment violation, there must be a “realistic threat of -

self-incrimination’ in a Subsequeht procéeding. State v. King, 130 Wn.2d 517, 524, 925 P.2d
606 (1996) (quoting Minnesota v. Murphy, 465 US 420, .427, 104 S. Ct. 1136, 79 L. Ed. 2d 409
(1984)). But Strgnd did not incriminate himself at any point. M§_reover, a défendant rﬁust
invoke 't'h'el Fifth Amendment privilége for it to apply, except in a‘éus,todial interrogation or a
situation where assertidn of the privilege would be penalized. State v. Warner, 125 Wn.2d 876,
884, 889 P.2d 479 (1995). Strand was not compelled to answer'any of the State’s queries; to the |

E ~ contrary, he consented to the interview after Longwell asked him if he wanted to participate and

#No person . . . shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty or property, without due process of law. U.S. CONST. amend. V.
_ : 3
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informed him that his statements could be used against him in SVP proceedings. Absent
compulsion; the interview does not constitute “interrogation.” See Warner, 125 Wn.2d at 884,
Strand fails to establish cnnstitutional error based on violatit.)nb of his Fifth Amendment privilege.
Strand does not demonstrate that he hadva constitutional right to counsel at his
psychological evaluation or that the absence of counsel deprived him of his privilege against
self-incrimination. Because Strand failed to show that the pre-petition SVP evaluation affeéfed
any constitutional right, we decline to consider his objection to the State’s evaluation procednré
for the first time on appeal. | RAP 2.5(2)(3). |
II. ° INEFFECTIVE ASSISTANCE OF COUNSEL
Next, Strand argues that his attorney provided ineffective assistance by failing tn object
to the evaluation procedure or dispute the voluntariness of his statements, contending that
competent counsél would have nreserved these issues for review. |
To prevail on the claim, he must show thnt his attorney’s performance fell below a‘m.
obj ecﬁvé stalndard of .re_asnnableness and thét the deficient perforrnance prejudiced the ontcome.
State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 125 1 (1995). We give great deference to
trial counsel's performance and presume that counsel was effective, viewing the representation in
light of all the éiroumsta'nces. McFarland; 127 Wn.2d a;c 335; State v. Weber,’ 137 Wn. App. |
852, 858, 155 P.3d 947 (2007). Matters of trial strateéy or tactics do not evstablish that counsel’s
perforrnance was.’deﬁcient. Weber, 137 Wn. App. at 858. And when counsel fails to object to
the admission of evidencé,A a defendant alleging ineffective assistance must show that the trial
court would likely have sustained the objection. Detention of Stout, 159 Wn.2d 357, 377, 150
P.3d 86 (2007) (defendani entitledAto effective assistance of counsel in SVP proceeding); State v.

Saunders, 91 Wn. App. 575, 578, 958 P.2d 364 (1998).
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Trial counsel’s decision not to contest the State’s pre-petition evaluation and failure to
request a voluntariness hearing on the admis,sibility of his statements to Longwell Was not
objectively unreasonable. Strand voluntarily participated in the interview after Longwell adyised
him that his statements could be uéed agéinst him in SVP proceedings. A reasonable attorney
‘could conclude that because Strand acquiesced in the procedure and signed a consent form, he
would probébly not prevail on the issue.

Next, Strand argues that cémpetent counsel would have advised him to assert his Fifth
Améndment privilege and refuse to testify about the uncharged_évents. But the decision whether
to call a witness to testify is a matter of trial strategy and, therefore, does not show ineffective
assistance. State v. King, 24 Wn. App. 495, 499, 601 P.2d 982 (1979). Moreover, the decision
about whether to testify ultimately fesi'des with the defe‘ndént, not counsel. Statev. Robinsén,
138 Wn.2d 753, 758, 982 P.2d 590 (1999). Strand’s decision to testify and deny committing any
Sex crimes was a tac’;icél decision and cannot establish ineffective assistance of counsel. Strand
fails to show that his éttomey’s perforrﬁance was objectively unreasonable; therefore his
ineffective assistance of counsel argument fails. |
iII. | FAILURE ’fO RECORD TESTIMONY

Finally, Strand contends that his c'omniitr@nt must be overturned because the trial court
did not presvevae Donaldson’s testimony in a verbatim repért of ioroceedings. ,.Strand requests a
ne§v trial, arguing that the trial court’s failure to record his oniy witness’s téstimony violated the
constitutioﬁal requiiement that trial courts be courts of record and Vioiated his rights to due

process and appeal.
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Strand has no constitutional right to a verbatim‘report of proceedings. State v Tilton, 149.
Wn.2d 775, 781, 72 P.3d 735 (2003).‘ To satisfy due process, a oriminai defendant’ is entitled to
“arecord of sufﬁcient completeness” fér purposes of an appeal. A “record of sufficient |
completeness;”. does not necessarily mean a complete verbatim report of proceedings and, as long
as another method allows effective review, such method is constitutionally permissible. Tilton,
149 Wn.2d at 781 (citations orﬁitted). :

| The trial court discovered the inadvertent taping error the day after it occurred. While
discussing the error, Strand;s counsel égreed that"there were no significant objections raised
during Donéldson’s'testimony.l Strand’s couns‘el‘made numerous objections to the State’s
proposed narrative, which the trial court addresse)d. The trial court also determined that
Donaldson’s deposition testimony was substantially th'e»-same as his vtestimon'y at trial and
incorporated it into the recénstructed record.

Straﬁd fails to demonstrate that the combination of Donaldson’s déposition and the
reconstructed narrative record is ins-ufﬁcient to allow effec’tive_appella’;e review. He contends
that appellatc r_evjew is hindered because rulings én objections are unavailable, trial counsel had
no notes of Donaldson’s testimony, trial counéel disagreed with the trial court’s conclusions
about what happened, the jury may not have heard importaﬁt testimony, the State may have |
el‘iéited_ inadmissib%e testimony on cross-examination, and trial counsel may have provided
ineffecﬁvé assisténce. But, these potential errors are purely Specﬁlativg because the fecord

indicates that Donaldson’s testimony did not raise any significant issues or obj ections.

> Though Strand is not a criminal defendant, because he is facing involuntary commitment, we

apply a similar standard.
8
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/

. In any event, Strand has not taken the necessary steps to complete the record and thgreby
has waived any objection. A party who contends that the record is.deﬁcienf must supplemént the
_recc;rd through affidavits. State v. Miller, 40 Wn. App. 483, 488, 698 P.2d 1123 (1985). Stran(i

“has made no attempt to supplement the record with affidavits from trial counsei c;r the trial céurt
and, therefore, we do not consider his argument further. |
-Remand for a new trial is only appropriate where the trial court’é report of proceedingé is
insufficient for éppéllate review and when appropriate affidavits cannot adequately supplement
: the récord. Tilton, 149 Wn.2d at 783. Because Strand failed to make a showing that the record,
including bonéldson’s deposition testimony is insufficient for review, his argument fails.

Affirmed.
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Van Deren, A C.J.
“We concur:
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